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ELECTION COMMISSION, INDIA 

NOTIFICATION 

New Delhi, the 27th January 1953 

S.R.O. 218. — Whereas the election of Shri Bhavanishanker Padmaiiabh Divgi 
of 235-1 Tardeo Road, without the Fort, Bombay, as a member of the Legislative 
Assembly of Bombay, from the Umerkhadi-Dongri-Wadibunder constituency of that 
Assembly, has been called in question by an election petition du'y presented under 
’art VI of the Representation of the People Act, 1951 (XLIII of 1951), by Shri 
Moinuddin Burhanuddin Harris of Connaught Road, without the Fort, Bombay; 

And whereas, the Election Tribunal appointed by the Election Commission, in 
pursuance of the provisions of section 86 of the said Act, for the trial of the said 
Election Petition has, in pursuance of the provisions contained in section 103 of 
the said Act, sent a copy of its order to the Commission; 

Now, therefore, m pursuance of the provisions of section 106 of the said Act, 
the Election Commission hereby publishes the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL AT BOMBAY. 

Election Petition No. 76 of 1952 

In the matter of the Representation of the People Act. 

And 

In the matter of the Election Petition presented thereunder by Moinuddin 
urhanuddin Harris. 

Moinuddin Burhanuddin Harris of Bombay, Inhabitant residing at Connaught 
load without the Fort of Bombay— Petitioner 

Versus 

1, Bhavanishanker Padmanabh Divgi, of Bomba.y, Inhabitant residing at 235-1 
Tardeo Road without the Fort of Bombay. 

2 Noorali Shakur Patel, of Bombay, Inhabitant residing at 60 Kandawadi 
.scheme, Bandra without the Fort of Bombay. 

3. Mahadev Sadashiv Ghag, of Bombay, Inhabitant residing at 82, Jail Road 
East without the Fort of Bombay — Respondents. 

Coram: — Shri N. J. Wadia. Chairman of the Tribunal; and Shri M. D. Lalkaka, 
and Shri G. P. Murdeshwar — Members. 

Mr H R Pardiwalla, instructed by Messrs. Hooseni Doctor and Co., Solicitors, 
with Mr. S. S. Kavlekar for— petitioner. 

( 211 ) 


212 


THE (tAZEXTE OE'T^y'‘EEi’-^TEAOKDINAEY [Paut II 


Mr. T. R. Kapadia with Mr. U, S- tlattant-^di. a/.d Mr. K. K. Shah for respon- 
dent No. 1. 

Respondents Nos. 2 and absent ! 

JUDGMEKl 

The petitioner, Shri Moinuddin B. Harris vva.-, c tc’- election to the 

Bombay State Legislative Assembiy from Use C.'markh..(b'-Diu;j,,E-Wadi Bundej 
Constituency of the City of Bombay, on' the :ird of Jari-iar.- - 'f’he first res- 

pondent, Dr. B. P. Divgi was declared .i^ly elec.'.sd, he havni*? secur^o ’3,711 vote;. 
The petitioner secured 13,162 votes. The petitioner is a ’ Jf Socia’ui 

Party. The successful candidate is a member o’ lh.= Congress • 

The main grounds on which the petitioner chaliengt& the validSfe of the eiec^;.in 
generally or the validity of the election of the first .-iso jndoa' are ■ 

(1) That the respondent No. 1 and/w his agents, cnovassers, ' 

supporters, extensively practised undue influence and .riher corfut l tire: u' 
ftirtherance of the candidature of respondent No. 1. V 

(2) That the respondent No. 1 and/or his agents, canvasser .-. •■■mi toy-joC^ ' 
supporters made a systematic appeal to the voters to vote ior rosr,c'i''rut N<g i. 
and to refrain from voting fbr the petitioner, on the ground hat t'-.i' !'--;:ilioner 
belonged to the Socialist Party, which did not believe in religion, that the fietitioiv 
er himself had opposed the teaching of the Koran in the municipal schtwls, and 
that if he were elected he would use his position and influence to stop the teaching 
of the Koran in the municipal schools. 

(3) That the respondent No. 1 and/or his agents, canvassers, employees anc 
supporters exhibited posters, badges and paintings, and carried on other propa- 
ganda in favour of respondent No. 1, within the prohibited distance from tht 
polling booths. 

(4) That the poll was not taken dirring the hours published by the appropriat 
authority, that at several polling stations the polling commenced much later thar 
the notified time of 8 a.m. and closed much later than the notified time of 6 p.m 

(5) That the ink provided for marking the left hand finger of the voters, whicl 
was supposed to be indelible, was not in fact indelible, and this facilitatec 
impersonation on a very large scale. 

Certain other minor irregularities were also alleged such as failure on ’the par 
of the Retjirning Officer to compare the serial numbers of the ballot papers founi 
in the boxes of each [polling booth with the serial numbers of the ballot paper 
issued in that particular booth. 

Respondents Nos. 2 and 3 have remained absent throughout and the petitione 
claims no relief against them. 

The first respondent contended inter alia that the late starting and the late 
closing of the ballot at some of the polling stations did not materially affect th 
result of the election, and that in any case it affected the petitioner and the ret 
pondent equally. He denied that any appreciable number of voters had gon 
away without voting because of the late opening of the ballot. He also denied th 
allegation that the ink used for marking the fingers of the voters was not in 
delible, or that impersonation had been facilitated in any way because the ink wa 
not indelible. He stated that there had not been any contravention of rule 47(c 
of the Representation of the People (Conduct of Elections and Election Petition: 
Rules, 1951. He denied the allegations of undue influence and corrupt practice 
alleged against him and/or his agents, canvassers, employees and supporters. 

The questions that we have to decide are: — 

(1) Whether the polling commenced and closed at the times mentioned i 

exhibit A of the petition. If so whether the extension of the closin 
time of the poll was lawful or otherwise, and in any case whethe 
the late commencement of the poll and the extension of the pollin 
time materially affected the result of the election. 

(2) Whether the ink provided for marking the left hand fingers of th 

voters was not indelible as alleged in para. 4 of the petition, and i 
so whether there was any contravention of sub-rule (1) of rule (22 
of the Representation of the People (Conduct of Elections and Elec 
tion Petitions) Rules, 1951, and whether in any case such contra 
vention if any had-' materially affected the result of the election. 
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( 3 ) Whether there was sfiy contravention of rule 47(c) of the rules made 

under the Representation of the People (Conduct of Elections and 
Election Petiticns) Rules 1951, and if so whether there was any im- 
proper acceplhnce of invalid votes, and in any case whether the con- 
travention of rule 4t(c) materially affected, the result of the election. 

(4) Whether the respondent No. 1 and/or his agents, canvassers, employees 

and supporters with his and/or their knowledge and/or connivance 
were guilty of the corrupt practices mentioned in paras., 7, a, b, c, d 
and ^ of the petition in the particular B attached to the petition, and 
the lurther particulars mentioned in the petitioner’s affidavit of the 
21|^August, 1952. 

it i" Aoy' disputed that at twelve of the polling stations, nine of which are 
/nenuf tfi exhibit A to the petition, polling started later than 8 a.m. and closed 
ti.ari ^ At some of these polling stations polling started as late as 9-30 
A , «m/'3oiir and a half after the fixed time, and closed as late as 7-30 p.m., an 
;'i ct-,nalf after the time fixed for closing. 



y^-ial, who was the Chief Election Officer in Bombay at the time of the 
has admitted that the polling started late in many constituencies, and 
^ tha'*- orders were issued to the Returning Officers to extend the time of polling 
ai such polling stations to the extent to which the palling had started late. The 
lace smarting of the poll was due to the delay caused in the distribution of the 
vot >ig material and papers. The fact that the polling started later than the 
* piffilished time of 8 a.m., commencing in some polling stations even as late as 
. 9-30 A.M., would still allow the minimum voting period of 8 hours rectuired by 
section 56, of the Act without extension of the closing time. Section 56, however, 
requires that the hours fixed for the poll shall be fixed by the appropriate authority, 
that is the State Government, and the hours so fixed shall be published in the 
Official Gazette and in such other manner as the Election Commission may direct. 
There is no provision in the Act or the Rules which authorizes the Government to 
extend the t'me of polling beyond that originally fixed. Section 57 which provides 
for the adjournment of the poll in certain emergencies to another date could not 
be availed of to extend the hours of polling on the day originally fixed. It appears 
from the evidence of Mr. Dalai that the Election Commission had directed that 
the hours of polling, besides being announced in the Official Gazette, should 'te 
published in certain other ways, namely (1) by the issue of a formal press note 
by the State Government, (2) by radio announcements, (3) by notices at the offices 
of every District Magistrate, Sub-Divisional Officer, District Municipalities, Police 
Stations, Post Offices, Municipal Offices and in the offices of such other Local Self 
Government Bodies as the Chief Electoral Officer may specify and (4) by beat of 
drum. 


It is admitted that in this case the extension of the hours of polling was not 
published in any of those ways. There was no time for publication in the Official 
Gazette, and publication was not made in any other way, either. All that could be 
done was to notify the Presiding Officers at the different Polling Stations that the 
time had been extended. 


We must, theretore, hold that the extension of the polling hours was not legal, 
and also that the fact that the time had been extended was not published for 
the information of the candidates and voters as required by the Act and Rules. 
Section 100(2)(c) provides that if the Tribunal is of the opinion that the result 
ot the election has been materially affected by any non-compliance with ihe pro- 
visions of the Constitution or of the Act or of any rules or orders made under 
the Act, it shall declare the election of the returned candidate to be void. It is 
clear from this that the mere improper reception of a vote or non-compliance with 
the provisions of the Constitution or of the Act or of the lules would not by 
itself entitle the Tribunal to declare the election of the returned candidate to be 
void. It must further be satisfied that the result of the election has been materially 
affected by such improper reception or non-compliance. The petitioner has not 
been able to adduce any evidence which would justify us ‘’n holding that the keeping 
open of the polling at the 12 polling stations mentioned above beyond the fixed 
time of 6 P.M., had materially affected the result, nor is there any satisfactory 
evidence to show that any appreciable number of persons went away without 
voting because of the late starfl'ng of the polls. It is true that some of the 
petitioner’s witnesses have stated that as many as 100 to 150 persons went away 
without voting because of the late opening of the polling booths. We are not, how- 
ever, prepared to accept this evidence as proving very much. Apart from the fact 
that the evide nee is very vague and unreliable, we have to bear in mind that many 
of those who may have gone away in the morning because the polling booth was 
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opened late, may have returned later on in the day to rfsord" their voter, and 
this was all the more likely since the polling hours were r.rtencled. was only 
at 5 or 6 polling stations that the poll '■tarted an hot. 3 a half late At some 
of the 12 poll'ng stations it started oiyy 5 to 15 mmute later than tlie published 
time. We are not, therefore, prepared to hold lhat the late starting o' the poll 
or the keeping open of the ballot beyond the closing hours origmalr^- fixed materiahy 
affected the result of the election. ^ \ / - * 

Some evidence nas been led to show thatAhe mk provided Jdr mark! 'he left 
forefinger of the voters was not indelible. Petit oner has stated that beard 
from some people that the ink mark was removable, and he removed his ■ wn mark 
with a piece of charcoal 2 days after the voting had taken place. From ine^ evi- 
dence of Mr. Dalai, the Chief Election Officer, it appears that the usvd fci 

marking the voters was prepared by the Department of Scientific Inc''jstrla 
Research in Delhi, and was used at the elections throughoui the wholb' oi Ifd a 
The evidence adduced by the petitioner is in our opinion extremt.'/ me.dg*e 
absolutely insufficient to prove the sweep'ng allegation made by him t'nat the 
mark made was easily removable, that it was so removed in many case.s, stfld t’.ud 
a great deal of impersonation took place. Petitioner’s own statement - shov/s xi-hs' 
the mark was ijOt easily removable. It remained on his fingers next day ’n spu..- 
of the fact that he must have washed his hand several times during the 48 he ' 
and even then it was removed only by using a piece of charcoal. It could noV 
been the intention of the authorities that the mark made should not be ren e 
even after some days The only object was that the mark should not hr . 
removable on the same day, and this purpose appears, according to the petitii - ^ 
own evidence, to have been served. No evidence whatever has been led to l' w 
that persons who had been marked W’th the ink once and had voted, had atier ■■ 
wards removed the mark and voted again Mere vague allegations that such 
cases had occurred cannot be accepted as proving that the ink was not indelible 
and that impersonation had occurred on that account. 

One of the grounds on which the validity of the election has been challenged 
is that at the time of counting the votes the Returm’ng Officers failed to compare 
the serial numbers of the ballot papers found in the boxes of each polling booth 
with the serial numbers of the ballot papers issued thereat. Rule 47(1) (c) of 
the Representation of the People (Conduct of Elections and Election Petitions) 
Rules, 1951, requires that a ballot paper contained in a ballot box shall be rejected 
if it bears any serial number or mark different from the serial number or mark of 
the ballot papers authorized for use at the polling station or polling booth at which 
the ballot box m which it was found was used. No evidence whatever has been 
led before us on this point, and there is nothing to show that voting papers were 
found in any ballot box bearing numbers not assigned to the polling station or 
booth at which the box was used. This objection was not pressed during the 
arguments. 

It has been alleged by the petitioner that voters who belonged to the Bohra 
Community were told at several meetings that the Mullaji Saheb had issued a 
firman directing that Bohras should support the Congress candidate. Witnesses 
examined on behail of the first respondent have denied that any such statement 
was made by Yusufbhai Saheb, the son of the Mullaji Saheb who was present and 
spoke at one of the meetings, or by Bandukwalla who spoke at two of such meet- 
ings. It was open to the Mullaji Saheb to advise his followers to support Congress 
candidates, if he thodght that that was the best course for his community to follow 
under the circumstances. So long as this was mere advice given to his followers 
and not an order issued to them as the religious head of the community with any 
religious sanction attached to it, it would not amount to the exercise of undue 
influence. 

In England the law under which elections can be avoided has been the (^ommon 
Law of Parliament and in later years the same law subject to various statutory 
provisions which were enacted from time to time. That law has been authoritatively 
stated by Lord Coleridge C. J., in delivering the judgment of the Court in Woodv,iard 
V. Sarsons (1875) L.R. 10 C.P. 733 at pages 743-44 as follows: — 

"An election is to be declared void by the Common Law applicable to Parlia- 
mentary elections, if it was so conducted that the Tribunal which is .asked to 
avoid It is satisfied as a matter of fact, either that there was no real electing at all, 
or that the election was not really conducted under the , subsisting election laws. 
As to the first, the Tribunal should be so satisfied, i.e., that there was no real 
electing by the constituency at all, if it were proved to its satisfaction that the 
Constituency had not in fact had a fair and free opportunity of electing the candi- 
date which the majority might prefer. This would certainly be so if a majority 
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of the electoi’s 'were proved to have been prevented from recording their votes 
ettectrvely according ^ their owiK preference, by general corruption or general 
intimidation, or by being prevented from voting by want of the machinery 
necessary for so voting, as, by polling stations being denoollshed, or not opened, or by 
other of the mean^ of voting according to law not being supplied, or supplied with 
such errors as ^ render the voting by means of them void, or by fraudulent 
counting of votes or false declaration of numbers by a returning officer, or by 
other such actjjj or mishaps. And we think the same result should follow, If by 
reason of an^’such or similar mishaps, the tribunal wi'thout being able to say that 
a majority had been .preventedj should be satisfied that there was reasonable 
ground to Relieve that a majority of the electors may have been prevented from 
electing candidate they preferred. But, if'the Tribunal should only be satisfied 
that cei^in of such mishaps had occurred but should not be satisfied either that 
a ma.jF)rlty had been, or that there was reasonable ground to believe that a 
ffiajbrity might have been, prevented from electing the candidate they preferred, 
tfcen we think that the existence of such mishaps would not entitle the Tribunal 
to declare the election void by the common law of Parliament.” In referring to 
section 13 of the Ballot Act [which has now been replaced by section 16(2) of 
the Representation of the People Act, 1949] and which provided that no election 
should be declared Invalid by reason of a non-compliance with the ruleg contained 
in the First Schedule to that Act or any mistake In the use of the forms In the 
Second Schedule, If it appeared to the Tribunal that the election was conducted 
n accordance wjth the principles laid down in the body of the Act, and that such 
non-compliance or mistake did not affect the result of the election, the same learned 
Judge observes at pages 750-51; “It Is said that section 13, though it is in a 
negative form, assumes as an affirmative proposition that a non-compliance with 
the rules, or any mistake in ihe u.se of the forms, would render an election invalid 
unle.ss It appeared that the election was conducted in accordance with the princi- 
ples laid down in the body of the Act, and that such non-compliance or mistake 
did not affect the result of the election. If this proposition be closely examined, 
it will be found to be equivalent to this that the non observance of the rules or 
forms which Is to render the election invalid, must be so groat as to amount to a 
conducting of the election in a manner contrary to the principles of an election by 
ballot, and must be so great as to satisfy the Tribunal that ft did affect or might 
have affected the majority of the voters, or, in other words, the result of the 
election. It, therefore, Is as has been said, an enactment ex-abundanti coutcla 
declaring that to be the law applicable to elections under the Ballot Act which 
would have been the law to be applied if this section had not existed.” 

liven m England it may be said as a general rule that to whatever extent the 
provisions of an Act of Parliament are violated, even wilfully, which does not 
enact that the consequences of those acts avoid the election, the election will 
not be Invalidated: vide Rogers on Elections, 20th ed Vol, II, p. 166. In such cases, 
however, accodrlng to the authorities, the onus rests on the respondent of proving 
that the result of the election, i e., the success of the one candidate over the other, 
and not merely the amount of the majority, was not, and could not be affected: 
ibid p. 168 and Islington (1901) (6 O’m, and H. 130). 

So far as the law in India relating to elections to the Legislatures is concerned, 
article 329(b) of the Constitution of India provides that no election to the Legis- 
lature shall be called in question except by an elect'on petition presented to the 
authority and in the manner provided under any law made by the appropriate 
legislature. Section 80 of the Representation of the People Act, 1951, which 
governs elections to the Legislature, provides that no election shall be called in 
question except by an election petition presented in accordance with Chapter II 
of the Act. and under section 81 such petition can be presented only on one or 
more of the grounds specified In sub-sections (1) and (2) of section 100 and 
section 101 of the Act. It is thus not permissible in the case of elections to the 
Indian Legislatures for any election Tribunal to go beyond tho provisions strictly 
prescribed by those sections or have recourse to any principles of law outside these 
provisions, or as prevailing In England under the common law of Parliament, 
as IS possible in the case of municipal elections governed by the Bombay Municipal 
Corporation Act, in section 33, whereof provision has been made In this respect 
In very wide terms of allowing election petitions to be presented on the ground of 
a dispute as to the qualifications of a person to be elected or the Improper rejection 
of a nomination or the Improper reception or refusal of a vote or for any other 
cause. 

As we have observed in disposing of a previous election petition, there is a 
material difference between the English Law on the subject and the law which 
prevails in this country with regard to elections to legislatures. Under the Indian 
law if a petitioner has to bring his case within the provisions of section 100(2) (c). 
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mere proof of non-compliance with even the n...iion<'. .■> c ''s of the Consti- 

tution or of the Representation of the People Act is » er.ug},. e -en though such 
non-compliance or gross irreguarity may possibl. havt ^fEetted tli restiJi of the 
election. The provisions of section 100(2)(c) reuuiic the peiic or>r to prove 
that the result has been materially affected by such 'ion-corn};hafice oi ..regularity, 
while under the English law an election tribunal won t. ific't n. seihng aside 
the election it it were satisfied that there was a likelir..i i. tnat resu.^ of the 
election may have been affected by the non-compliance o.' the Oife-thertf 

decisions of the election Tribunals in Malik Barkatalli v Moa’di'- -Mohafa.nalyi 'cv, 

Chisti and Chaudnari Amarsingh vs. Pandit Nanak Chand < ur < U' 'la n: .-..ndVy o' 
Election cases pp. 469, 473 and 219, 221; and Shrivastava’s Indian -hn n- him 
Election Petitions Vol. II p. 214. This difference arises from :V'f> n ■ iJi securwithin 
100 of the words ‘ the result of the election has been materially aff. r'c'" m ni jpld 
positive form, instead of the words “such non-compliance or mistai'y. av! ri,"^ aihaction, 
the result of the election” as were used in section 13 of the Ballot A- "f.nd.one, 
have now been replaced by the words “that the Act or omission did not affect 
result in section 16(3) of the Representation of the People Act of 1949. In • ''"’O'W- 
ing these provisions in the negative form, the English legislature seems ' 
followed the practice which prevailed in applying the common law of ^ Vfi * r, , 
to such matters previous to such enactments. In India however, in bCiU. '■ ,< j> 
fact that this material difference iti the election law as prevailing in >.Engi.'u’ ^ Ji\c- 
in this country was specifically noted by election tribunals so long agULv,i^'921, 
in the cases to which we have previously made reference, the Indian Legislature, 
having the English legislation ^efore it, has considered it fit to enact even the * 
subsequent legislation by repeating the same provisions which existed in the* 
previous Indian legislation. The words in the positive form as used by our legis- 
lature in Section 100 are such that it is almost impossible for us without doing 
serious violence to the language to convert them into a negative provision, such . 
as has existed in England, which alone would justify the onus being thrown on ‘ 
the respondent to show that the non-compliance with the law or the irregularities 
charged had not affected the result of the election. To do any such violence to 
the language used in section 100 would not be in consonance with the canons of 
construction which have normally to be applied in the interpretation of statutes. 

(Vide Maxwell: Interpretat'on of Statutes, 9th ed. pp. 3 — 6). 


In the present case the words used by the legislature appear to be plain and 
not tp admit of any other meaning so as to leave no option to the Tribunal to inter- 
pret them, although we realize that in some cases such literal interpretation of 
the words would lead to great difficulties and anomalies. Thus, for example, even 
if there is a serious breakdown in the election machinery at the time of a parti- 
cular' election, it may still be argued that the aggrieved candidate must prove 
positively that the result of the election has been materially affected, as happened 
in England in a case where two polling booths could not be opened at any time 
during the day, while others remained closed for half the day and the election 
was consequently set aside: vide Hackney (1874) 2 O’M & H 77. The words “the 
result of the election has been materially affected” also occur in section 100(l)(c) 
which provides that the Tribunal should declare an election" wholly void if it is 
of the opinion that the result of the election has been materially affected by the 
improper acceptance or rejection of any nomination. In the case of the improper 
rejection of a* nomination it would be practically impossible for the aggrieved 
candidate to prove positively that the result of the election had been materially 
affected unless he was able, and was allowed, to call a very large number of 
persons who have actually voted to depose that they would have voted for him 
in such number as to cast a majority of votes on which he could have been 
elected. In England and in Municipal elections in Bombay the normal procedure 
is to declare an election void in all cases of improper rejection of a nomination 
as the electorate would not have had the opportunity of deciding whether to vote 
or not for the particular candidate by reason of the improper rejection of his 
nomination. As regards the improper acceptance of a nomination, if the particular 
candidate whose nomination is so accepted happens to secure a majority of votes, 
then it would be obvious that the result of the election has been materially affected; 
but in any other case the same difficulty would arise in proving that the result 
of the election has been otherwise materially affected as in the rase of the improper 
rejection of a nomination. Although we recognize all the difficulties that would 
arise in such cases, w'^e still find it imjjossible to construe the clear words used 
bv the legislature in any other manner than their normal import. It there is a 
defect in the legislation which calls for a remedy, it cannot be corrected by a 
decision of this Tribunal, and we must leave it to the legislature to consic^r 
whether it would not be advisable to put the law m this ’'®spect on the same 
fooling as the law prevailing in England at present. So far as section 1 00 
Aft is concerned the way in which the relevant provisions have been framed by 
the Indian legislature is such that we cannot but hold that in such cases the on 
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remains on the petitioner to show at least a reasonably strong likelihood ot the 
result of the election having been n^aterially affected by the non-compliance with 
the law or irregularity of which he complains, as when a nomination has been 
improperly rejected, before he can ask the Tribunal to act under that section. 

With these preliminary remarks we proceed to deal with the fourth question 
bef^e the Tribunal, n’amely, whether respondent No. 1 and his agents, canvassers, 
cij|Sloyees and suppojfters with his or their knowledge and connivance were guilty 
.he corrupt practices mentioned in para. 7 sub-clauses (a), (b), (c), (d) and (e) 
ae petition an(;i' the particulars Ex. B, attached to the petition, and the further 
culars mentijbned in the affidavit of the 21st August, 1952. 

■ ' alleg^'ion made In para. 7 sub-clause (a) is that prior to and at the 
resjwndent No. 1 and/or his agents, canvassers, employees and supporters 
is aptd/or their knowledge and/or connivance extensively practised undue 
and other corrupt practices in furtherance of the prospects of Respondent 
This IS so general and sweeping an allegation that we cannot come to 
' ling on It. 

Ir .paragraph 7(c) of the petition it Is alleged that prior to and at the election 
Re‘7 -ident No. 1 and/or his agents, canvassers, employees and supporters with 
'/t aud/or their knowledge and/or connivance indulged in intimidation and physical 
violence on a large scale to coerce the voters to vote for Respondent No. 1 and 
to refrain from voting for the petitioner, In furtherance of the prospects of res- 
pondent No. 1. The only case of Intimidation and physical violence against the 
petitioner’s supporters are two, It is alleged that one Karangutkar who had been 
doing electioneering work for the petitioner was assaulted by certain person.s on 
the night of the 31st December, 1951, three days before the election. Karangutkar 
has been examined as a witness and has stated that when he was returning home 
after midnight of the 31st December from the petitioner’s office he was assaulted 
by some persons when he was passing by the J. J. Hospital, that these people said 
that he had become a leader of the Socialist Party and wanted to bring In 
socialism, and then kicked and otherwise illtreated him, He became unconscious 
and was taken to the J. J. Hospital where he remained for two days. Before the 
'Tribunal he has stated that the people who attacked him said that be wanted to 
defeat their candidate Dr. Divgi, the first respondent, but he has admitted in 
cross-examination that in his statement to the police made in the hospital 

immediately after the assault he did not say that the people who had attacked 

him belonged to respondent No. I’s party, or that they had mentioned respondent 
No. I’s name. The witness Is unable to give the names of any of the persons 
who had attacked him. 

The only other witness on this point is one Muktaji Khilari who says that he 

had been working for the Socialist Party during the election, that three or four 

days before the election he had been working in the petitioner’s office in connection 
with the election, that on his way to the petitioner’s office he had to pa.ss by a place 
where a meeting of the Congress Party was being held, and that some three or 
four 'mavnlis’ (ruffians), who according to him belonged to the Congress Party, 
said that he was a worker of the Socialist Party and started beating him. He 
mentioned the names of two persons, Harchand and Jania Koll, both of whom 
according to him were mavalls or goondas. There Is, however, nothing tO' show 
that these men were in any way connected with the first respondent and we have 
only witness’s statement that they belonged to the Congress Party and that they 
charfjed him with being a worker of the Socialist Party and opposing the Congress 

This evidence is too meagre to justify us in holding that 'intimidation and 
physical violence on a large scale’ had been practised against the petitioner or his 
supporters, or that such intimidation and violence had been resorted to by the 
agents, canvassers, employees or supporters of Respondent No. 1, The contention 
was given up by the learned advocate of the petitioner at the stage of addresses. 

In clause Tld") of the petition it was alleged that prior to and at the election 
respondent No 1 and/or his agents, canvassers, employees and supporters, with 
his and/or their knowledge and/or connivance threatened Muslim voters that If 
they did not vote for respondent No. 1 who was the Congress candidate, their 
ration cards would be cancelled, Iheir loyalty to the country would be doubted, 
and they would be expelled 1o Pakistan by the Congress Government, in furtherence 
of the prospects of Respondent No. 1. Not a single Muhammadan witness has 
been examined to support this allegation. This allegatlsn was also given up by 
the learned advocate of the petitioner at the stage of addresses. We must, there- 
fore, hold that it is not proved. 
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In para. 7(e) of the petition, it is al&ged ‘h f t'^ijO'ir^dei ^ No 1 and/or his 
agents, canvassers, employees and supponets wdt nis and/oif then knowledge 
and/or connivance Indulged in exhibiting posti-r.. pan dings badges nHarrY- 
mg on other propaganda in favour of respondent* i withlri the pzohiffi 
distance of the Polling Booths in furtherence of th.- piosiects of respondent No. 1 

Beyond only the general allegation made by the'^pehnr I'dr Jn W I'ei tivMi h^elf 
and In his evidence before us, there Is no evidence ' ^ snpj^ort this nlienatioriCxi 
the contrary, Mr. Gidvani, Deputy Secretary to the 

Finance Department, who was the Returning Officer for the-.peliUVirteFs constiiut’ 
and who was examined by the petitioner him.self, has -nded ufa't on tfle dc 
the election, the petitioner saw him at the Dongri Poling static. and told 
that the polling agents of the other candidates were trying 1 .' i ji'.Vtdi!*,* voters 
the prohibited distance of 100 yards from the Polling Station Mr35Gid>^a 
mm that if instances were brought to his notice he would tak,. noreteiHary 
but that no such actual instance was pointed out to him. The pctifloiit^' a 
of hl-s witnesses Shaikh Muhammad Alisa have stated that while tiie P'' 
going on one Abu Muhammed was sitting on a chair 20 to 25 feet from t±if 
and told voters to cast their votes for respondent No. 1. The patltloncr 
plained of this to the Police Inspector and Abu Muhammed was removed' ' 
the place. ' . 

^ . * 

This is all the evidence relied on by the petitioner for supporting the nUegatjou.f 
that respondent No. I's supporters carried on canvassing within the prohibited*, 
distance from the polling booth. The allegation is not borne out by the Police 
Officers who have been examined in the case and who were on duty at the polling 
booths on the election day. A stray charge such as that against AJju Muhammad 
cannpt be regarded as sufficient to prove the general allegation that canvassing 
was carried on within the prohibited area. 


We now come to the main allegation on which the petitioner has relied for 
showing that corrupt practices were indulged in by the supporters of respondent 
No, 1 prior to the election. It is in evidence that the "Fourth Party", which was 
the name adopted by the former Muslim League Party in the Corporation and 
the Legislatures in Bombay, had come to an understanding with the Congress to 
support the Congress candidates at the Election and not to put forward their own 
candidates. It is said that at several meetings held a few days before the date of 
the election, leaders of the Fourth Party and of the Congress Party made speeches 
in which they alleged that the Socialist Party was the enemy of Islam, of Muslims 
and of the Koran, that they were betrayers of and traitors to Islam, that the 
petitioner had stopped the teaching of the Koran In Municipal Schools in Bombay, 
that if he were elected he would use his position and Influence to stop the teaching 
of the Koran, that the Socialists did not believe in any religion, and that Socialism 
would mean the locking up of mosques and religious institutions. 

In the further particulars supplied by the petitioner In his affidavit of the 
21st August, 1052, It was alleged that at a meeting held In Mutton Street on the 
10th December, 1051, one Mr. Bandukwalla, a prominent Bohra citizen and a 
member of the Bombay Municipal Corporation, had stated that the Mullaji Saheb 
had promised the support of the Bohra Community to Congress candidates and 
had issued a firman to the effect that aU Bohras should vote for the Congress, and 
that any failure to obey this firman would be easily found out when the polling 
boxes were opened It is alleged that similar speeches were made at a meeting 
in Doctor Street on the 27th December by several persons including Salebhai Saheb, 
brother of the Mullaji Saheb, and also at other meetings held at various places. 

We are not satisfled on the evidence that this allegation about the issue of a 
firman or spiritual order by the Mullaji Saheb has been proved, by the petitioner. 
If any such firman had been issued much better evidence should have been avail- 
able. All that the evidence shows is that the Mullaji Saheb had advised his 
followers to support the Congress. This according to the authorities cannot amount 
to such influence as can be objected to as a corrupt practice. 


It is alleged by the petitioner that a false charge had been made against him 
by Respondent No. 1 and by various speakers representing the Fourth Party and 
the Congress, that when the question of discontinuing the teaching of the Koran 
in Municipal Schools came up in the Municipal Corporation he refused to support 
certain Muslim members of the Corporation who were trying to get the proposal 
thrown out, and told them that such an attitude was not proper in these days, and 
that if they wanted the Koran to be taught th^y should see that this was done 
in the homes of Muslims and in Mosques. 
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THB gazet;^^ oj, 




Mr , 9^ point Wlied on by responoent is^nat of 

Snicipal Corporrf^K®?'^®’"'- Mr. Jillam who is ah.o ., member oi the Bombay 
Corporation Mrg^9^j^®® deposed that at th •. mstan.'e of a mfniber of the 
in Itonkipai ® proposal toidiscontin - IV tcav rnr.g oi the Koran 

thf- <^hnnls f5«00;s came up before the Schools ComiJittee A .sub-committee of 
Tn thV reported that such teachiiiij shoulfl be discontinued, 

tv, thp rnrnc-^^9>^ he met the petitioner, who was the Icadei of the Socialist Party 
■ tur, t 1 asked him to see that he and the members of his Party 

^ictnniirtiT'^ ^hem in the matter so that the teaching of the Koran may not be 
SrPQPnt According to him a friend of his, Mr. Isnfail Koreshi was also 

+hat thV^ the. interview in the tea room of the Municipal Corporation. He alleges 
tC petitioner got annoyed with his for raising such questions about mosques 
^Aam and the Koran even in these days, and said that if they wanted the 
to be taught they should get this done in mosques or in their own homes. 
Mr Jillani’s story on this point is supported by Mr. Koreshi. It is an admitted 
Aact_that this question about the teaching of the Koran in Municipal Schools had 
' ' been.' under discussion in the Schools Committee and in its sub-committee ever 
.^s'ijice 1948. The question finally came up before the Education Committee of the 
. 'Carpofation in November, 1951. At that meeting a member of the Congress Party 
' -moved that the consideration of the question be postponed. This was thrown out, 
thTe being five Congress members in support of it and six members against it. 
Another resolution was then moved by a Socialist member, Mr. M. V. Donge 
thai ihe resolution should be recorded. This was carried, nobody voting against 
it, v'uth the result that the question was finally disposed of and the teaching of 
the Korr.i ’n Municipal Schools continued. There is no doubt from the evidence 
tiiat a' sc ual meetings it was stated by members of the Fourth Party that the 
peationer ',„d not supported Mr. Jillani and other members of the Corporation 
who had been tr.yiug to throw out Mrs. Mody’s resolution. To refute this allegation 
the petitioner rei.e^ on the fact, which is undisputed, that it was at the instance 
o' members of his Party, the Socialist Party, that the final resolution of the 
Con, oration was passed as a result of which the teaching of the Koran in Municipal 
.Schools was alio.ved to continue. But we find it difficult to resist the conclusion 
that +his artitude of the petitioner and other members of his Party in the Corpora- 
tion w df a mere tiectioneering stunt intended to placate Muslim voters as the 
elections vvere then coming on in a few week’s time. We have been asked to 
discard the e' .dence of Mr. Jillani and Mr. Koreshi on this point, on the ground 
that neither ot them as a witness is entitled to much credit. But the evidence 
which these two witnesses have given on this point appears to us to be borne 
out by the conduct and writings of the petitioner himself. In a statement published 
in an Urdu daily called ‘Aftab’ of the 24th November 1951, a few weeks before 
the election, the story about the interview between Mr. Jillani and the petitioner 
Mr Harris in the tea room of the Corporation was given. The petitioner did not 
deny these specific allegations in his article in the ‘Ajmal’ dated the 8th December, 
1951. when he referred to ‘misstatements deliberately made’ in regard to the 
question of stopping the teaching of the Koran in Mu»icipal Schools. His own 
evidence on the point is not very convincing. His version is that the allegations 


made against him on this point are false and that when the question of stopping 
the teaching of the Koran in Municipal Schools was to come up before the 
Corporation, Mr. Jillani asked him to support him and others of his Party in 
opposing the proposal, but the petitioner advised him to approach the Congress 
Party who were in the majority in the Corporation. This is not quite the attitude 
which one would have expected of the petitioner if he had really been as keen 

as he now alleges on getting Mrs. Mody’s proposal to stop the teaching of the 

Koran in Municipal Schools thrown out? The petitioner is a member and leader 

of the Socialist Party. That Party is professedly non-communal and one would 

not have expected their leader to take an active part on such a question as the 
teaching of the Koran in Municipal Schools. In a leading article appearing in the 
petitioner’s own paper, the Ajmal of the 29th November, 1951, a few weeks before 
the election referring to the attitude taken up by the leaders of the Fourth Party, 
he said that it was amazing that these leaders took such a long time to under- 
stand such a clear and simple thing that after the introduction of joint electorates 
no political party working for one community could win elections. If this really 
represents the view of the petitioner and his party, their conduct in suddenly 
proposing in the Schools Committee of the Corporation that Mrs. Mody’s proposal 
to stop the teaching of the Koran in the Municipal Schools should be thrown out, 
is difficult to understand. The respondent Dr. Divgi has frankly admitted that 
the nroposal of the Congress Party at this meeting to put off consideration of this 
question was largely influenced by the fact that the elections were very i^ar, 
and that any other attitude might have aUenated Muslim voters. We cannot help 
thinking that the conduct of the petitioner and his party was equally influenced 
by the same consideration, and that it was merely in order to secure the support 
of Muslim voters at the elections that they took up such a strong line on the 


/ 
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question. There was much in our opint. n'^to justify 
the petitioner did not support him and tue members ot his Paf'i^ 
about the teaching of the Koran first can,!. 

Corporation. We are not, therefore, preparec 



inking that 
v'hcn t'le question 
up in rhe"schoog,£°':i’'-i'*ee ol the 
*•'• hold that the 
Mr. Jillani at the various meetings that the pt'jtionet dm not 
and other Muslim members of the Corporation on the question of 
of the Koran _were false. It is true that in some of the stdicrner^ t ^ n -i 
Mr. Jillani in the speeches at the 11 meetings which have been ref'^rt^o. to in '.it 
petition, it was stated that the petitioner had opposed ta'- leacnh-g' of .'r® 
in Municipal Schools. This was an exaggeration. Mr. Jillani m .ms evif®^®® 
denied that he made any such statements, although he admi* >, having ste®“ m, . 
the petitioner did not support Mr. Jillani on the question. 


Sub-section (5) of section 123 of the Act refers to the publication by a ' 

or his agent, or by any other person with the connivance of the Candida*- or 
agent, of any statement of fact, which is false, and which he either believes to ^,1- 
false or does hot believe to be true, in relation to the personal character or c •nduct 
of candidate. 


We have already given grounds for holding that s+atements made by Mr. Jillani 
on this point were not in our opinion false, or at least that Mr. Jillani had reason 
to think that they were not false. But there is another reason why in our opinion 
the allegations made against the petitioner with regard to his attitude on the ques- 
tion of the teaching of the Koran in Municipal Schools cannot come within the 
purview of sub-section (5) of section 123 of the Act. 


The allegations made against the petitioner on this point do not refer to his 
personal conduct or character. In the Tirhut Division case Shaikh Muhammad 
Mansoor Vs. Maulvi Muhammad Shaft Daudi, Hammond’s Election Cases, p. 677, it 
was held by the Election Tribunal that a distinction must be drawn between 
criticism of a candidate as a politician or a public man, and statements in relation 
to his personal character and conduct. Criticism of his public activities, however, 
ill-mannered, unfair or exaggerated, it may be, is not forbidden. It is only when 
“the man underneath the politician” is attacked and his honour, integrity or 
veracity assailed that an election is liable to be set aside. It was held in this case 
that statements alleging that a certain person was ‘a rebel from Islam’ and ‘a 
disgrace to Islam’, were not such as to offend against the provisions of the Election 
Law as they were not directed against the man’s personal character or conduct bat 
against his activities as a public man. In the Hoshiarpur West Mohamedan Consti- 
tuency case the same view was taken. (Indian Election cases. Sen & Poddar, 
p. 399). 


There are many decisions of Election Tribunals in England to the same effect. 
In the Cockermouth Division case (5, O’M. & H. p, 154), it was obser ' / Mr. 
Justice Darling — “Now it must be noted that what the Act forbids is tnis : You 
shall not make or publish any false statement of fact in relation to *he personal 
character or conduct of such candidate; if you do, it is an illegal practice. It is 
not an offence to say something which may be severe about another person, nor 
which may be unjustifiable, nor which may be derogatory, unless it amounts to a 
false statement of fact in relation to the personal character or conduct of such 
candidate; and I think the Act says that there is a great distinction to be drawn 
between a false statement of fact, which affects the personal character or conduct 
of the candidate and a false statement of fact which deals with the political posi- 
tion or reputation or action of the candiaatp.” 

In our opinion, the allegations made against the petitioner in connection with 
the resolution in the Corporation about the teaching of the Koran in Municipal 
Schools relate entirely to his public character and to his conduct as a member 
of the Municipal Corporation and not to his personal character or conduct. They 
do not, therefore amount to an offence under section 123 (5) of the Act. 

A question arises here as regards the respondent’s liability for the allegations 
made by various speakers belonging to the Fourth Party at the eleven meetings 
which have been specified in the particulars attached to the petition. All these 
meetings were held under the auspices of the Fourth Party, the former Muslim 
League, and were addressed by various speakers belonging to tnat Party, and 
especially by Mr. Khwaia Gulam Jillani and Haji Hassanally P. Ebrahim, President 
of the Bombay Muslim League. We shall deal later on with the specific allegations 
of the petitioner in connection with the speeches made at these meetings, but the 
preliminary question which we have to decide is whether, and if so, how far, the 
respondent, Dr. Divgi is liable for the allegations made in these speeches. The 
petitioner’s contention is that shortly before the elections of 1952, a pact was 
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entered into by^ Ui^; Fou:(^f^^Party the representatives of the Congress, as a 
result of which Jpar!y undertook not to put up its own candidates at 

the elections dnd to sj^ Congress candidates, and in return the Congress 

undertook iioi: to oj^. . the Fourth Party candidates in the Municipal elections. 
The exlsterree su^ 3 , a^t has been flatly denied by Haji Hassanally P. Ebrahim, 
Leader ot the Fourf-^- Pao'y and by Khwaja Gulam Jillani, a prominent member of 
the Fbvirth Party ^ member of the Bombay Municipal Corporation. It 

has, also been f,,- |\/vr. s. K. Patil, President of the Bombay Provincial Congress 

Committee jM'hy the respondent. It is admitted that at the elections in January, 
1952, tht FO’jrJji Paitr 'upported the Congress candidates, but the explanation given 
on this point by Bsi'i -liassanally P. Ebrahim is that prior to the elections of 1952, 
they had .•fn.'ited to join the Congress and to liquidate their own Party. They 
refufed to as ’they did not agree with the Congress programme in its entirety, 

but as considered that, owing to the way in which the constituencies had been 
■ frani^ chances of any of their candidates getting elected were very small, 

♦ oecided to support the Congress. According to him they did not consider the 
Epigress programme as in every way good. They were alive to that they con- 

^ .ndered its defects and drawbacks, but taking a general view of the political situation, 
.arcLin the best interests of the country and of their party, they decided to support 
the Congress without making any bargain with it. According to him before coming 
i-> such a decision they had considered alternative schemes of forming a coalition 
with othef Parties, but ultimately came to the conclusion that no other Party was 

• s'^’cng enough to form a stable government. This evidence is home out by a state- 
me..t, exhibit 27, issued by the leader of the Fourth Party, Mr. Abdul Kadir Khan, 
the Lf'puty Leader, Mr. Abdul Kadar Shaikh and Haji Hassanally P. Ebrahim. In 
this statement also it is mentioned they had had discussions with the Congress 
Election C''mmittee about their line of action in the elections, that they were asked 
to fight the •‘lections on the Congress ticket, but that they flatly refused to do so, 
as that would have meant liquidating their Party; that after a full consideration 
of the political sCuation and of their chances of success in the elections, they had 
decided that they h<.d no other alternative but to support the Congress, though this 
decision tiid not mean that their Party was joining the Congress or advising their 
followers to join ii. 

We see r.o reason to disbcLeve the evidence of Mr. Jillani and Haji Hassanally 
P. Ebraniiii on this point supported as it is by the manifesto issued by the Party 
prior to the elections and bynheir subsequent conduct during and after the elections. 
This evidence nakes it clear tiiat the Fourth Party definitely declined to join the 
Congress or to nd-,pt its programme in its entirety, and that they realised and 
openly announi i ib. t on some points they did not agree with the ideology of the 
Congress Party i midered it defective. The respondent, who is a member of 
the Congrerci -uc. elected on the Congress ticket cannot, therefore, be con- 

sidered as having v a-.y time accepted the policy and programme of the Fourth 
Party. The question how far a candidate at an election can be held liable for the 
policy and programme Party whose meetings he has attended is not always an 
easy one to answer. Th i- is no doubt that three out of the eleven meetings which 
are mentioned in the pa liars Ex. B attached to the petition were attended by 
the respondent. Dr. Divgi. The proceedings at all these meetings which were held 
by the Fourth Party were conducted in Urdu. The respondent has stated, and we 
are prepared to accept that statement, that he himself does not know Urdu and 
that he was not able to follow the speeches at the meetings which he attended, and 
that he attended the meetings merely as a matter of courtesy, since the Fourth 
Party was supporting his candidature. The question how far a candidate is bound 
by statements made at or by corrupt practices indulged in by a. political party whose 
meetings he has attended has been very fully considered in the decision in the St. 
George’s Division of the Borough of Tower Hamlets (5 O’M & H. P. 89 — 97) and the 
observations of Mr. Baron Pollock in that case are worth quoting. He said: 

“In determining the question how far a candidate, by attending the meetings 
of a political association makes it or any of its officers his agents, it is 
necessary first to enquire what is the object and character of the 
association. If, for instance, its object be simply to secure the election 
to Parliament of a particular individual, it would be difficult, if not 
impossible for a candidate to take part in its operations without becom- 
ing responsible for its acts during an election. Again, if the object of 
an association be to procure the election of some candidate professing 
the poKtical views of one of the two great parties which are supposed 
to divide the opinions entertained by the whole electorate of the country, 
a candidate, if during an election he attended its meetings and availed 
himself of the assistance of the association would probably be held so 
to sanction the association acting on his behalf as to constitute the 
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officers of A.> .I.sci i Mf>n as his agents. WfiPfe, however, the object 
of the associat'on is i.^rely to advocate the Interests of a 

particular portii. >1 the community, as where >6 temperance society 
forms local branches to uphold the closing of houses or local 

option, and a brewers’ or a publicans’ association ^rms branches to 
support the opposite views, or where Irish Home F^le is advocated 
by one society and Unionist views by another, the poSlL^l^’^ is different, 
and a candidate who is Invited by a branch associal’P^ within his 
division to attend their meeting to hear their views and explain his 
own, does not by so attending necessarily associate hims^ with their 
organization so as to make any of their officers his agents.^ 


The respondent Cr. Divgi clearly was not a member of the Fourth Parti*. 
been stated, and the fact has not been denied, that the programme and hf 

the Fourth Party were different from that of the respondent’s Party, the Congl?®®- 
The meetings which were held, and three of which the respondent attended, weW 
not all within his constituency or intended to support his candidature. Seven out 
of the 11 were in neighbouring constituencies or in the Parliamentary constituency, 
of which the respondent’s constituency formed only a small part. Beyond attend- 
ing the meetings as a silent spectator, the respondent 'took no part in them. In 
the circumstances we are of the opinion that by merely attending meetings the 
respondent did not necessarily associate himself with or put himself in the hands 
of the Fourth Party, under whose auspices the meetings were held, so as to make 
that Party or its officers or speakers his agents. 


A similar view was taken by Mr, Justice Denman in the Bewdley case (3 O’M & 
H. P. 145), In discussing the position of political associations and the liability of 
candidates, he said: 


“There may be doubtless in a borough a political association, existing for the 
purpose of a political party, advocating the cause of a particular candi- 
date, and largely contributing to his success, yet in no privity with the 
candidate or his agents, an independent agency acting in its own behalf. 
To say that the candidate should be responsible for the corrupt acts 
of any member of that association, however, active would be unjust, 
against commonsense and opposed to law.’’ 


That appears to us to be the position in the present case. Dr. Divgl’s candidature 
was undoubtedly supported by the Fourth Party, and he attended some of their 
meetings, but the policy of that party was dillercnt in many respects from that of 
his party. They had expressly refused after careful consideration to Join his party, 
though they had decided for reasons of their own to support the Congress candi- 
dates at that particular election. It was urged on behalf of the petitioner that 
since Dr. Divgi attended three of the meetings, and three other meetings were 
attended by Mr. S. K, Patil, President of the Bombay Provincial Congress Com- 
mittee, and Dr. Divgi did not expressly dissociate himself from what was said at 
the meetings, he must be held to have agreed with the speeches made, and to he 
liable for any corrupt practices which may have been committed at these meetings. 
We are not prepared to accept this view. We accept Dr, Divgi’s statement that he 
was not able to understand and follow what was said In Urdu or Hindustani at those 
meetings. It was suggested that since Dr. Divgi had been living and practising in 
Bombay in a Muhammaden locality for many years he must be assumed to under- 
stand Urdu. But being able to understand or to speak a few words of ordinary 
daily usage in Urdu Is not the same thing as being able to understand long speeches 
delivered rapidly in Urdu. We hold, therefore, that the respondent cannot be held 
liable for any corrupt practices, even If any were committed, at these meetings. 
He cannot, therefore, be held liable for the allegations made against the petitioner 
with regard to his conduct in the Corporation in connection with the question of 
the teaching of the Koran in Municipal Schools. 

Under section 124, sub-section (5), the systematic appeal to vote or refrain from 
voting on grounds of caste, race, community or religion or the use of, or appeal to, 
religious and national symbols, such ad the National Flag and the national emblem, 
for the furtherence of the prospects of a candidate’s election amount to a corrupt 
practice. 

Before we proceed to discuss how far any offence can be said to have been com- 
mitted under this section, it is necessary to consider the meaning and implications 
of this section. The question Is not an easy one. We have no guidance on this 
point from previous decisions of Indian Election Tribunals or of election Tribunals 
in England, There is no corresponding provision in the election law of England, 
nor was there any in tl Indian law prior to the enactment of the present Act. It 
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‘x'j . jt t'-';\nce on the record to show that 

■t ! -e* /y.gj 5 v'h.ch i). .fJ Tod to in the petition, references 
■ r/,', g'..g n, t ne ' n opposed to the teaching of the 
' ' ' ^ i . ' 1 ' ' 1 . of Islam. It is argued that these 

‘ t ’ . •> e speeches within the orbit of section 
'< sj ' I • ' j at to vote or refrain from voting on 
h a V- • Ut 1 would in our opinion be much too wide, 
>r,cei,rig o, . ,^'ia an extremely hazardous operation. 


'^a;- *-0 be cc "-..cted not by itself but in the light of the Con- 
e iOn of its framers. Article 13(2) of the Consti- 

qw ’ iiicluding the Parliament of India, shall not make 

ffr' 'jr , 1 ,,,’ p’’’' -axc.^, r - ^ or abridges the fundamental rights granted by Part 

while article 327 of the Constitution under which the 
%,V ri ^. , People Act of 1951, with which we are concerned has been 

1 , ' »rej>V> uMkes the power of Parliament to enact such legislation subject 

jf the Constitution. It is, therefore, necessary to construe the 
+w ‘ uf d Representation of the People Act in such a manner as to bring 
^ .fj^O-mto h.qv lony with the intemtion of the framers of the constitution, especially 
'ra*- 1 to the fundamental rights provided for by Part III. 


■!? jfst and one of the most important fundamental rights conferred by Part 
the right to freedom of speech and expression granted by Art. 19(1) (a), 
/■' > that right must be taken as being of special importance at times like those 
*ai elections when without such freedom there can be no expectation of the 
free and fair expression of the will of the people in electing representatives of 
their own choosing as legislators. Article 19(2) of the Constitution indicates the 
limits of the general right of freedom of speech and expression which accoiding 
to the intention of the framers of the Constitution can be legitimately imposed 
viz. that such freedom should not amoutn to libel, slander, defamation or contempt 
of court, or offend against decency or morality or undermine the security of or 
tend to overthrow the State. Article 25 (1) of the Constitution provides inter alia 
for the right of all citizens freely to profess, practise and propagate religion; while 
another fundamental right expressly conferred by the Constitution is that given 
by Article 29(1) which provides that any section of the citizens residing in the 
territory of India or any part thereof having a distinct language, script or culture 
of its own shall have the right to conserve the same. 


Under the circumstances, in considering the relevant words of section 124(5) 
of the Representation of the People Act which makes it a corrupt practice if 
inter alia there is a systematic appeal to vote or refrain from voting on graunds 
of caste, race, community or religion for the furtherance of the prospects of a 
candidate’s election, and thus to that extent prevents freedom of speech and ex- 
pression during times of elections, we must so construe that provision as to make 
it conform with the provisions of the Constitution with regard to the fundamental 
rights granted thereby, and the intention of the framers of the Constitution to 
grant the maximum freedom of speech and expression allowable, and not to 
curtail that right unless we feel that such curtailment is not only intended by the 
legislature which has framed the particular piece of legislation under considera- 
tion, but also that it is in consonance with the provisions of the constitution and 
especially the fundamental rights granted thereby to which we have referred. 

The Constitution itself contains an indication of other limits which might Le 
regarded as being within the purview of the intention of the framers in fixing 
the limits to the right of freedom of speech and expression granted in general 
words by Article 19(1). Articles 15 and 16 provide against discrimination bet- 
ween citizens “on grounds only of religion, race, caste, sex, place of birth or any 
of them” in order to impose any disability, liability, restriction or condition with 
regard to access to shops, etc. and the use of public amenities like wells etc , and 
also with regard to any employment of office of the state. The discrim.ination 
provided against by the Constitution is one on grounds only of religion, race, etc., 
and not other grounds which are required to be considered or have been con- 
sidered in making any discrimination between citizens. It is, therefore, in the 
same spirit that the legislature seems to have enacted section 124(5) of the Re- 
presentaton of the People Act to provide for any discrimination being sought to 
be made by appealing to voters only on the grounds of caste, race, community or 
religion, so that a systematic appeal to voters to elect a particular candidate or 
not to elect him merely because he happens to profess or not to profess a particular 
religion would be a discrimination against his election to an important 
position in the State as a legislator, and would be a discrimination against the 
spirit of the fundamental rights. On the other hand, any such appeal not merely 
on the ground of caste, race, community or religion of the candidate but on the 
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ground of his public expression of any opinion conduct which according to 

the speaker might or might not show him to be a person likely as -a legislator to 
look after the interests of the people as a whole or ^ particular section of the 
people, cannot be held to be within the mischief of sSftion 124(5) of the Act, so 
. as to amount to a corrupt practice, as any such restitution appears not to be 
within the contemplation of the framers of the Constituti^P- would, therefore, 
be repugnant to the fundamental right of freedom of '^Peech and expression 
expressly granted by the Constitution to all citizens, 

The language of section 124(5) is very wide and refers to ^ systematlS^appeal 
to vote or refrain from voting on grounds of religion for the feirtheranc^ of the 
prospects of a candidate’s election. 'Ihe question we have to 
meaning should be attached to the words ‘on grounds of rellgioi' "Omd the 
appeal to voters not to vote for the petitioner because he or hit ' 

Socialist Party, were opposed to the Koran or to Islam or to j 

come within the mischief of the section? In our view the words ‘on ^ , 

religion' have been too broadly used without sufficient qualification, ^ "I® 
not think it could have been the Intention of the legislature when tnfe,5, 
was enacted to make any reference to religion in an appeal to voters 
election a corrupt practice. There may be occasions, for instance, when a mer ^ , 
of religious or social reform is before the legislature when a reference to rel i {Ion 
or to a candidate’s views on religion may be quite legitimate. We have trii to 
ascertain both from the history of this particular piece of legislation, and on 
general cangns of judicial construction, what the intention of the legislature in the 
present case could have been, We And that Section 124(5) as it stood in the 
bill which afterwards became the Representation of the People Act, 1951, did noi' 
contain the words ‘ the systematic appeal to vote or refrain from voting on groui ’.a 
of caste, race community or religion”, with which we are at present concerned. 
The clause as it then stood merely referred to the ‘use of or appeal to, religious 
and national symbols, such as, the national flag and the national emblem, for 
the turtherance of the prospects of a candidate’s election.’ ’The words ‘the 
systematic appeal to vote or refrain from voting on grounds of caste, race, com- 
munity or religion’ were Inserted at the second reading of the bill on the motion 
of the Law Member. As far as we can see from the proceedings of the legislature 
no reason was given why these words were being Inserted. As we have observed 
similar words occur repeatedly In the Constitution of India, one of the main objects 
of which was to do away with all discrimination based merely on caste, race, 
sex Or rcli.gion. We have already referred to Articles 15, 16 and 29 of the Con- 
stitution. Article 326 provides that there shall be one general electoral roll for 
every constituency and no person shall be ineligible for Inclusion In any such 
roll, or claim to be Included in any special electoral roll for any such constituency, 
on grounds only of reUglon, race, caste, sex or any of them. 

When we examine section 124(5) of the Representation of the People Act In 
the light of these provisions of the (Constitution of India we arc, we think, justlfled 
in assuming that the object of section 124(5) of the Representation of the People 
Act was to introduce into It the principle of non-discrimination between different 
castes, communities and religions, whlich was emphatically laid down in the 
Constitution of India. Section 124(5) has merely carried into effect in the sphere 
of the law of elections the provisions of Articles 15, 16, 29 and 325 of the Consti- 
tution of India, The mischief which section 124(5) was aimed at preventing was 
the voting for or against a candidate only because of his religion, caste, 
race or community and if that was, as we apprehend It was, the real object of 
the section, we must put a restrictive interpretation upon the unduly wide terms 
of section 124(5), As we have already pointed out to put too literal a construction 
upon these words would undoubtedly in certain circumstances lead to hardship. 
To arrive at the real meaning of any piece of legislation, it Is necessary to have 
a proper conception of the aims, scope and objects of the liglslation (Maxwell — 
Interpretation of Statutes, 9th ed., p. 22). In particular we have to see what 
was the mischief or defect which the law was Intended to provide against. When 
we examine section 124(5) from this point of view, it seems to us that the section 
was intended to prevent attacks made on a candidate, or appeals made for a 
candidate, only on the ground of his religion, or attacks made only on the prin- 
ciples of his religion It must have beeen for this reason that the words added 
in 'sub-clause (5) of- ■section 124 in the course of the second reading of the bill 
followed very clo{l language of the various Articles of the Constitution of 

India, to which U-nave referred. 

The words used lin a piece of legislation sometimes express more than what 
was intended' by the legislature If the words are literally interpreted, and It is a 
well established canon of interpretation that all words If they be general and not 
express and precise, are to be restricted to the fitness of the matter, (Maxwell ■ 
Interpretation of Statutes— 9th ed., p. 63). We have shown above that the scope 
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and object of section ] 2 ^, 3 , ' to provide in the field of electoral law those safe- 
guards which the Corigftitoj'.-ii of India provided for in the Articles to which we 
have referred. t'rom this point of view we feel that it could not have 

been the inte".' /,/ '■ ' i^egislature by this section to prevent all reference to 
religion in elf ' //, "'- eehes, especially when the right to conserve the culture 

of a section ■ s expressly conceded in art. 29(1) of the Constitution. 

The real inter - . T- section, in our opinion, was to prevent attacks on a parti- 
cular reiigici-, , , -aodidate only, on the ground that he is a follower of a 

particular n-- ,gion. t ;, interpreted an attack bn the petitioner on the ground that 
m his attibuoe on'thc auestion of the teaching of the Koran in Municipal Schools 
ht look a^/vievv which was against the Koran, or against Islam, or against religion 
ir. gen - a], would not fall within the purview of section 124(5). It would in our 
'-pinio^be ' _ii to a person to tell Muslim voters that in view of the attitude 
whic^ the petitioner had taken, or which the speaker believed he had taken on 
tbcj^estion of the teaching of the Koran, he was not a person who could properly 
reMesent or further their interests. 

With those preliminary observations we proceed now to deal with the specific 
allegations which have been made as regards the speeches at the eleven meetings 
which are referred to in the petition. 

In the particulars attached to the petition and in the further particulars sup- 
plied by the petitioner on the 21st August, 1952, he alleged that at the eleven 
meetings referred to, Khwaja Gulam Jillani, Mr. Fitrat, Mr. Nuruddin Banduk- 
walla, Haji Hasanall^ p. Ebrahim, Mr Hafizkha, Mr. A. K. Shaikh and others 
made speeches to the effect complained of by him in his petition. In the parti- 
culars given in the petition under paragraph 7(b), it is stated that at the eleven 
meetings mentioned in the petition the Fourth Party Leaders as well as Congress 
leaders and candidates addressed the electorate to the effect that — 

(a) The Socialist Party is the enemy of the Koran, of Islam and of the 
Muslims; 

(c) The betrayers of and traitors to Islam (The Socialists) to Vr^ant to finish 
the Fourth Party and disrupt Muslim solidarity; 

(e) Mr. Harris has stopped the teaching of the Koran in Municipal Schools in 

Bombay and now comes and asks Muslims to vote for him. If he is 
elected he would use his public position and influence to stop the 
teaching of the Koran; 

(f) Socialists do not believe in any religion and Socialism would mean 

locking of the mosques and religious institutions. 

It is significant that except in clause (e) with regard to the teaching of the 
Koran in Municipal Schools, which we 'have already dealt with, all the allega- 
tions made in the petition are not against the petitioner personally, but against 
the Party to which he belongs, the Socialist Party. This shows that the grievance 
of the Fourth Party was against the Socialist Party as a whole and its policy and 
not against the petitioner in his personal capacity, and this is borne out by the 
evidence about what was said at the various meetings. 

Out of the 11 meetings mentioned in the particulars attached to the petition, 
four, namely. Nos. 4 7. 10 and 11 at the B. T. T. Blocks, Princess Building, Piru 
Lane and Nishanpada, were held in the petitioner’s own constituency. A signifi- 
cant fact about the evidence adduced by the petitioner with regard to all these 
meetings is that in the oral evidence which was led before us more than a year 
after the meetings had been neld, specific evidence has been given by some of 
the witnesses that the objectionable allegations as regards being opposed to the 
teaching of the Koran or being against Islam or the Muslims were made against 
the petitioner personally, whereas in practically all the contemporaneous reports 
v/hich appeared in the press about the meetings such allegations have been made 
not against the petitioner personally but only against his Party — The Sscialist 
Party. Mr. S. S. Desnavi who attended a meeting near the B.I.T. Blocks has stated 
that Mr. Jillani in his speech referred to the Socialist Party and to Mr. Harris as 
opposed to the teaching of the Koran. Another witness with regard the same 
meeting Mr. Meher Muhammad Khan Shihab says that he heard Mr. Jillani saying 
that the petitioner was responsible for the discontinuance of the teaching of the 
Koran in the Municipality and that the Socialist rfguo yas against Muslims and 
the Koran. Munir Ahmed Shaikh says that Mr. oaid at the B.I.T. Blocks 

meeting that the Socialists were against religion and against the Koran and that 
the petitioner had opposed the teaching of the Korai., in the Municipality. The 
same witness says that at the meeting near the Princess Building, Mr. Jillani 
referred to the Koran story and then said that the Socialists were against religion. 
With regard to the meeting at Erskine Road, Null Bazar he says that Mr. Jillani 
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stated that the Socialists were against religion and against Muslims. He also 
repeated the Koran Story. Still another witness MuharmiTad H. Izazi says with 
regard to the meeting at the B. I, T. Biocks that Jlllani delivered a speech in 
which he referred to the petitioner’s attitude in the MunicipWity with regard to 
the teaching of the Koran. When we turn to the contempo^:,aneous reports of 
these meetings in the press we find in “The Ittehad” of the 27fcfj| December (Ex- 
hibit 13) the day after the meeting a summary of Mr. Jlllani’s spee^ giving certain 
allegations made against the Socialists but there is no reference whatever to the 
petitioner. In the report about the same meeting in the Hindustan “vdaily of the 
27th December (Ex. 17) Jillani Is reported ,to have ' made allegations IBgalnBt the 
Socialists as playing an opportunist role, but there is no reference to thApetitioner 
personally. In the report of the same meeting in the Khilafat of the 27th December 
we find a reference to the speech of Mr. Fltrat. but there is no reference vWiatever 
to the petitioner. In all the three newspaper reports with regard to the rf^eetlng 
which appeared the day after the meeting there is no allegation that Mr. JillaVpi or 
anybody else described the petitioner as having been opposed to the Koran o^to 
Islam or to religion ^neraUy. With regard to the meeting near the Princ#5£ 
Building on the 28th December, 1961, two witnesses have been Wainined, Munir 
Ahmed and Tasdlr Ahmed. Munir Ahmed says that Jillani spoke at the meeting 
and after rnaking a reference to the Koran Story said that the Socialists were 
against religion. The witness says the same thing with regard to Mr. Jillani’s speech 
at the Ersklne Road Meeting. Tasdlr Ahmed says with regard to the Princess 
Building meeting that Mr. Jillani said that the Socialists were enemies of Islam 
and were against religion and did not protect the interests of Muslims, He also 
referred to the petitioner’s conduct in connection with the Koran incident In the 
Municipality. The only newspaper report with regard to this meeting Is from 
the Hindustan (Ex. 20) which mentions that Mr. Jillani spoke at the meeting, but 
gives no details of his speech. 


With regard to the meeting in Plru lane — meeting No. 10 on the 24th December, 
1951, we have no evidence whatever either oral or documentary. With regard to 
the fourth meeting in the petitioner’s constituency, meeting No. 11 at Nishanpada 
on the 2f2nd of December, 1951, no witness has been examined, Mr. Jillani did not 
speak at that meeting. There are three newspaper reports of the speeches made 
at this meeting but they refer only to the Socialists as not being ‘believers In God’ 
but contain no allegation against the petitioner. Thus at all the four meetings 
held in the constituency of the respondent, there were no allegations that the 
petitioner was against the Koran or against Islam or against religion. 

The next set of meetings includes those held on the 27th December in Doctor 
Street; on the 7th December, 19,51, in Null Bazar and on the 1st January 1952 at 
Ersklne Road, Null Bazar, meetings Nos. 6, 1 and 9 in the list given in the parti- 
culars attached to the petition. These meetings were held in the parliamentary 
constituency of which the petitioner’s constituency formed a small part. The 
speeches objected to were those of Khwaja Gulam Jillani and Haii Hasanally P. 
Ebrahim who spoke at the meetings, in Doctor Street and Niill Bazar, and Mr. 
S. K, Patll and Bandukwalla who spoke at the meeting in Doctor Street. A= re- 
gards Bandukwalla there is no evidence even to sugge.st that he made any ob- 
jectionable statements except with regard to the MuUajils firman; while as regards 
Mr, Patll and Haji Hasanally P, Ebrahim there is no suggestion in the evidence 
that they said anything against the petitioner personally. Only one witness Ajmat 
Husen has been examined with regard to the meeting in Doctor Street. He is 
also a wltnes.s with regard to the meeting at Ersklne Road, Null Bazar. He said 
that at both these meetings Mr. Jillani said that the Socialists were enemies of 
Mussahnans and of Islam and that no votes- should, therefore, be given to them. 
He further stated that at the meeting at Null Bazar on the 7th December, 1951, 
Mr. Jillani compared the petitioner to Yazid, one of the betrayers of Iman Hus- 
sain and said that the petitioner had stopped the teaching of the Koran In munici- 
pal Schools. In the meeting at Erskine Road, Null Bazar, on the 1st of January, 
1962, Mr. Jillani is reported to have stated that SociaUsts were the enemies of 
Islam and of the Muslims and that no votes should be given to them, and that 
the petitioner was also an enemy of Islam and of Mussalmans, because he wanted 
to stop the teaching of the Koran. (A report of Mr, Jillani’s speech at this meeting 
appeared in the Ittehad of the 9th December, 1951 (Exhibit DD). That report 
does not contain any allegation that tl;(|, petitioner was an enemy of Islam or of 
the Koran or 8 Muslims though it contaifas a reference to the petitioner’s conduct 
In connection with the Koran Incident In the Municipal Corporation. The speech 
of Haji Hassanally P. Ebrahim as reported In the Ex. DD also does not contain any 
reference to the petitioner as being an enemy of Islam or of the Koran or of 
Muslims. With regard to the meeting at Null Bazar on the 1st January, 1952, 
there is also another witno.ss Munir Ahmed This witness says that Mr. Jillani 
said at this meeting that the Socialists were against religion. 
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With regard to Mr. S, K. Patil who spoke at the Doctor Street meeting and at 
the Erskine Road meeting the two wltneses — Barodawala and Mohimutulla do not 
allege that he said anything against the petitioner personally. According to 
IVioiiimululla he said that the Socialists were without faith and without religion 
(be ‘din and la’ mahjab). These words are also attributed to Mr. Patil ini the 
report of the Doctor Street speech given in the Ittehad of the nyth December, 1951. 
Mr. Patil has denied having used these words and says that he does not know what 
they mean, In any case the words which according to the evidence were used 
by him, referred not to the petitioner personaUy but to the Socialist Party, In the 
report of the same speech appearing in another Urdu paper the Hindustan daily 
ol the 29th December, 1951, Mr. Patil is also reported as having said that the 
Socialists were without religion, but there is nothing in that report of the speech 
agah^-the petitioner personally. 

' There is thus in our opinion no reliable evidence to support the statement that 
at these meeting.s .systematic allegations were made against the petitioner person- 
ally to the effect that he was either against religion or against Islam or against 
the Koran. Practically all the allegations were made only against the Socialist 
Party as such. 

We come now to the last set of meetings, meetings Nos, 2, 8, 5 and 3 mentioned 
in the list of particulars (Ex. B) attached to the petition. These meetings were 
held at Mohamedan Street, Nagdevi Street, New Kazi Street and Mutton Street in 
the neighbouring assembly constituency. Khawaja Gulam Jillanl, Haji HassanaUy 
P. Ebrahim and Mr. Nuruddin Bandukwala are alleged to have made speeches at 
these meetings. According to witness Muhammad Yusuf Post Muhammad 
IVIr. Jillanl said at the Mohamedan Street meeting that votes should not be given 
to the Socialists because they were against Muslims and that Mr Harris was their 
leader. He then relerred to his talk with the petitioner about the teaching of the 
Koran in Municipal Schools. Another wltne.ss Muhammad Usman, Muhammad 
Shaft also says that at the Mohamedan Street meeting Mr. Jillanl said that the 
Socialists were against Muslims and that when the question of the Koran teaching 
in the Municipal Schools came up in the Municipality, the Socialists voted against 
it. Ihe only witness who deposes to anything said against the petitioner at the 
meeting 15 Muhammad Kulubuddin Siddlqui who says that at the Mohamedan 
Stieet meeting Mr. Jlllani stated that the Socialist Party and especially Mr, Harris 
were enemies of Islam and of Muslims and were persons who had fallen from 
Ifi,lam. He also says that Mr, Jillanl referred to the petitioner’,? conduct in con- 
nection with the Koran incident in the Municipality. Ihe same witness says tliat 
at the Mutton Street meeting also Mr. JiUani made a speech to the same effect and 
especially referred to the petitioner. There are certain newspaper reports with 
regard to these meetings. The Hindustan daily (Ex, BB) of the 19th December 
1951, reporting the meeting at Mohamedan Street, Meeting No. 2 says that Mr' 
JHla.nl referred to the petitioner as having opposed the teaching of the Koran in 
Municipal Schools. With regard to the Mutton Street Meeting, Meeting No, 3 the 
IlindiLStan of the 22nd December, 1951, contains a report that Mr. Jillanl 'said 
that the Socialists had taken part In stopping the teaching of the Koran, The 
Hindustan of the 26th December, 1951, reporting the meeting in New Kazl Street, 
meeting No. 5, referred to Mr. Harris as having opposed the teaching of the Koranl 
The report of Mr. Jlllani's speech at the Nagdevi Street meeting appearing In the 
Hindustan of the 29th IJecember (Ex. 19) contains no allegations against the peti- 
tioner personally. 

Thus the reports of the speeches made by Mr. Jlllani and the other persons 
ai the eleven meetings referred to in the petition do not contain remarks about 
the petitioner being opposed to the Koran or to Islam or to Muslims which are 
alleged against him. It is true that some of the witnesses who have been examined 
say that Mr. Jillanl made these remarks, but we are not prepared to accept the 
statements of these witnesses as trustworthy. They were deposing from memory 
to speeches which were made a year ago, and the remarks against the petitioner 
attributed by these witnesses to Mr. Jillanl do not appear in the contemporary 
newspaper reports of these speeches. These reports would be much more likely 
to contain a true account of the speeches lhan the oral evidence of witnesses given 
a year later, when they could only speak from memory of the general impression 
left on their minds by the speeches. 

V7e, therefore, hold that the petitioner has not proved that any systematic propa- 
ganda that he was against the Koran or against Islam or against Muslims was 
carried on against hun personally. It is proved, however, that allegations were 
made that the Socialists Party was the enemy of the Koran and of Islam and of 
Muslims. In our opinion making an allegation of this sort against a political party 
would not in any event amount to a corrupt practice within the meaning of Sec- 
tion 123(5) of the Act. That section refers to the making by a candidate or other 
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person with his or his agent’s connivance of any statement which the maker does 
not beJieve to be true in relation to the personal character or conduct of any 
candidate. We have also held that such remarks would not come under section 
124(5) of the Act. 

The statement with regard to the petitioner’s attitude In connection wtlh the 
teaching ol the Koran in Municipal Schools in our opinion Is a statement about 
the petitioner’s public character and conduct as a member of the Municipal Cor- 
poration and does not amount to a corrupt practice within the meaning of section 
123(5). The preference to the petitioner’s attitude in connection with the Koran 
incident in the Municipality and to his being against the Koran or against Islam 
or against religion generally, would not, amount to a systematic appeal to vote 
or refrain from voting for the petitioner merely on the ground ol his religion. 
There is very little evidence to show that such attacks were made against the' peti- 
tioner personally; the attacks were against his party, the Socialist Party. To the 
very limited extent to which such attacks were made against the petitioner they 
cannot be said to amount to a systematic appeal to vote against the petitioner on 
the ground of his religion. 

We hold that the petitioner has failed to prove that any corrupt practices were 
indulged in or committed by or with the connivance of respondent No. 1 or his 
agents, which would justify us in setting aside the election of respondent No. 1 
or declaring the whole election to be void. 

We also record a finding accordingly under section 99(1) (a) (i). 

The petition must, therefore, be dismissed. 

We have given anxious consideration to the question of costs. Although the 
petitioner has failed to prove his allegations ol corrupt practice we feel that there 
was much in the election propaganda of the Fourth Party in supporting Congress 
candidates which the petitioner ml^ht have bona fide considered objectionably, 
especially as section 124(5) is an entirely new provision Introduced by our legisla- 
ture on which there were no previous decisions of tribunals to afford the parties 
any guidance. 

Under the circumstances, we consider that the fairest order will be to direct 
that the parties should bear their own costs. 

We have derived much assistance from the very able manner in which the 
learned advocates on both sides have placed their cases before us, and places 
on record our appreciation of the help which we have received from them. 

[No. 19/76/52-Elec.m.l 

(Sd.) N. J. Wadia. 

(Sd.) M. D. Lalkaka. 

(Sd.) G. P. Murdeshwar. 
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P. S. SUBRAMANIAN, 

Officer on Special Duty. 
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